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Washington, DC 20580

Re:  Telemarketing Sales Rule - Debt Relief Amendments
Matter No. R411001

Dear Secretary Clark:

The Attorneys General of Alaska, Arizona, Arkansas, California, Colorado, Connecticut,
Delaware, Florida, Georgia, Guam, Hawaii, ldaho, Illinois, lowa, Kansas, Maine, Maryland,
Massachusetts, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire,
New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode
Island, South Carolina, South Dakota, Tennessee, Texas, Vermont, Washington, West Virginia,
and Wyoming (“the States”), submit the following comments on the Proposed Rulemaking to
amend the Federal Trade Commission’s (“FTC”) Telemarketing Sales Rule (“TSR”), 16 C.F.R.
Part 310, to address the sale of debt relief services.

I. INTRODUCTION

On August 19, 2009, the FTC published its Notice of Proposed Rulemaking (NPRM)* in which it
considers amending the TSR to address the sale of debt relief services. The States applaud the
FTCs undertaking this rulemaking because, as detailed below, the actions of debt relief
companies have resulted in substantial increases in consumer complaints being filed with the
States across the country. Further, the severity of the harm complained of by consumers is
reflected in the fact that over the past five years, twenty-one states have brought at least 128

' R411001 relating to Telemarketing Sales Rule-Debt Relief Amendments, Federal Register,
Wednesday, August 19, 2009.



necessitates debt settlement companies to charge a greater portion of fees during the initial phase

( ) of the program.

Listed below are the typical activities involved in executing a debt settlement plan:

e Initial consumer contact: explanation of program and gathering of consumer data,
including contact, financial, creditor and hardship information.

¢ Evaluation of gathered information to determine appropriateness for the program. This
often includes review of the information by an underwriting department or a manager.

e Emailing, faxing, postal mail, or by other means of transmission of the proposed client
agreement for review and approval.

e Upon return receipt of the client agreement, a review of the agreement and all
accompanying information including accuracy of creditor listing and account statements.

e Entering all Client information into a database.
e Entering or scanning all creditor account data into a database.
o Sending the welcome package to the client.

\ ) e Making a quality assurance call to the client to provide an overview the program, confirm
client and creditor data and answer any questions.

¢ Monthly calls to the client to provide status reports, answer questions, and address other
concerns. Often times, clients will contact the debt settlement company each time they
receive a call or letter from a creditor. This results in several calls per month per client
for the debt settlement company.

e Some companies call creditor on a monthly basis on each account. Creditors and the
collection companies also contact the debt settlement companies each time the account
changes hand.

¢ Reviewing monthly creditor account statements, updating information, filing or otherwise
storing these statements for each account.
e Monthly recording and verifying of client payments.

e On-going written and/or telephonic negotiation between the client and the creditor for
each account.

e In all instances, accurate recording of the information regarding each call or email
between the company and the client and/or creditor.



e Accurate, written documentation for the client, the debt settlement company and the
creditor, of each final settlement.

While credit counseling companies incur marketing costs, they also receive free
marketing from numerous other sources. Creditors will refer consumer debtors to a credit
counseling company in hopes bf recovering the full amount of the debt. The bankruptcy reform
act of 2005 requires consumers to contact a credit counseling company prior to filing for Chapter
7 bankruptcy. Consumer debtors experiencing financial problems often go to the credit reporting
agencies’ websites to gather more information about their credit score. For example, on
Equifax’s web site, it states that consumer credit counseling services are “[o]rganizations that
help consumers find a way to repay debts through careful budgeting and fund management.
CCCS's are usually non-profit organizations funded by creditors. By requesting a longer pay-off
period from creditors one-by-one, a CCCS can often design a workable repayment plan on behalf

of the consumer.”

In terms of customer service, debt settlement companies provide ongoing services
throughout the term of a client’s contract. The number of hours required to service, negotiate,
and administer the accounts for the duration of the program far exceeds what is expected and.
provided by credit counseling agencies. Debt settlement companies do not simply negotiate the
debts at the beginning of the contract and act as a repayment collection clearinghouse for the
creditors, as is the case with credit counseling agencies. Debt settlement companies must
negotiate and actively monitor the creditor’s activities with respect to their client’s accounts
throughout the length of the program. Additional contacts regarding the client’s account are
needed each time the account is transferred from the original creditor to a third party collection
agency. All of these activities result in a higher number of active hours per account and
consequently a higher cost to a debt settlement company.

One credit counseling company reports that in 2005, they serviced 130,000 debt
management plans and received 520,000 calls from clients and creditors. This averages to four
calls per year per client. TASC’s data indicates yearly client contact to be in excess of ten times

that of this credit counseling company.

The following examples show the progression of three accounts through the creditor

cycle. Itis noteworthy that one account passes through several collection agencies which



requires the debt settlement company to initiate dialogue on multiple occasions for the same

account.

Monitoring accounts through
the collection process
One account for the first client

Creditor Date
First USA 12/10/2001
Surpas 01/06/2003

Creditors Interchange  08/09/2003
Financial Asset Mgmt  04/28/2004

Commonwealth 09/20/2004
NCC 11/03/2004
C Ith 11/23/2004

One account for a second client
Wells Fargo 08/28/2001
Central Credit 11/07/2002
Professional

Recovery 11/20/2003
Plaza Assoc 08/18/2003
MNK Law Office 01/29/2004
Risk Mgmt

Alternatives 12/08/2004

One account for a third client

Citi 02/04/2002
James West, PC 08/28/2002
Associated Recovery  12/31/2002
Lake Valley

Retrievals 10/02/2003
Unifund 05/30/2006

Conclusion

Debt settlement is a necessary option for consumers who cannot otherwise afford a credit

counseling program or do not wish or qualify to file bankruptcy. Just as a creditor has the right

to contract with a collection company to collect from a consumer, that consumer has the right to

contract with a company of their choice. More consumer options increases the likelihood that the

consumer will find the program and the company that will help solve their current financial

problem.



—

B

The NCLC agrees that consumers need options; that current work-out plans through

credit counseling and outside of credit counseling do not serve the needs of the most vulnerable

consumers. The NCLC also agrees that creditors should offer reductions in principal. Debt

settlement offers these consumers the ability to turn around their life by working with creditors

to reduce the principal.

While TASC cannot agree with many of the assertions of the 2005 NCLC report on debt

settlement, NCLC acknowledges that separate laws should govern debt settlement companies

from laws that govern credit counseling companies. This is precisely the position of TASC when

asked of our position on the Uniform Debt Management Services Act.

To date, TASC has focused its efforts on affecting positive legislation in various States
and developing industry standards for debt settlement companies. TASC is now expanding our
focus towards setting standards for the collection of data from debt settlement companies. This
will ensﬁre uniformity and that data provided are reliable and reproducible. It is TASC’s hope
that industry-wide data will be available in the near future.

TASC respectfully submits this information for your consideration. We appreciate the
opportunity to work with your department on these matters in the future.
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